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ARE THE LAWYERS PROPERLY FUNC- 
TIONING AS OFFICERS? 





Had this question been propounded a de- 
cade ago the answer would have been in 
the negative. It may be responded to in 
the affirmative today, so far as the spirit 
and intent is concerned, and decidedly in 
the negative with reference to the conduct 
of litigation and influence in legislation in- 
tended to regulate the courts. But, assum- 
ing that where there is a will to do a thing 
a way will be found, the objectionable ele- 
ments will eventually be done away with. 
Passing by these concrete troubles as the 
natural results of a past neglect or indif- 
ference by the lawyers, a useful purpose 
will be served in analyzing the present atti- 
tude of the American lawyer. 

Ten years ago there was lacking an 
esprit de corps. ‘The Bar lacked organiza- 
tion. ‘The great American Bar Association 
itself counted its members scarcely in the 
several hundreds, and its attendance as an 
earnest, but small, group of nationally 
known men. Many states and cities were 
without organization and always the spirit 
of the program was more social than prac- 
tical in its nature. But it is not so today. 
There is a professional pride and sense of 
duty reaching from coast to coast. It has 
taken definite form. 

The national association has passed 
16,000 in active membership. Every state 
excepting three has its organization, and so 
has nearly every city and county. Then 
there is the annual Conference of Delegates 
from State, City and County Bar Associa- 
tions, no less important than the national 
association as a forum for free discussion 
and as a stimulant to interest and thought 
in those matters in which lawyers should 
concern themselves. The organization of 
the Appellate Judges, known as the “Judi- 





cial Section,” marked a new era in Ameri- 
can jurisprudence. It meant a long stride 
forward in uniformity of law and of pro- 
cedure, but it was the spirit manifested that 
commanded the grateful approbation of a 
hopeful but an uncertain people. The Con- 
ference of Commissioners on Uniform 
State Laws has brought together the offi- 
cial representatives of the several states 
with the intent to perfect the statutes as 
well as to make them uniform. Education 
also has an organization that meets an- 
nually to promote its best interests. Of 
course, the roots of these interests stretch 
back into the years, but no lengthy vision 
is essential to observe the beginning of the 
flood tide of their militancy. Only within 
a few years the National Bar Association’s 
great monthly journal came into existence. 
That achievement would not have been pos- 
sible half a decade ago. The lawyers are 
awaking to a neglected duty, and they have 
about completed the necessary organiza- . 
tions to that end, the chief of which is to 
command the attention and regain the con- 
fidence of the people. 

In every great democracy the propelling 
power is the will of the people. Eventually 
it will achieve expression. Its direction, 
we are assured by the founders of the gov- 
ernment, particularly Washington, Madi- 
son, James Wilson and Jefferson, is fixed 
by the leaders of thought. Who is the 
principal adviser of the people? To whom 
do they go for material direction? It is 
the lawyer. That is where the lawyer’s 
strength lies, in governmental as well as in 
commercial matters. Obviously, under such 
circumstances, concert of action amongst 
the lawyers upon an accepted policy means 
its achievement. Moreover, this very truth 
has been in the past the American lawyer’s 
greatest weakness. He has failed to func- 
tion in the manner expected of him by the 
laymen. “If the laws are bad, why do not 
our learned advisers correct the evil,” is 
the question one hears and is an inarticu- 
late mystery amongst laymen. A suspicion, 
born of ignorance, it is true, conjured the 
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belief of the lawyer’s intent to make con- 
flicting statutes and technical procedure. 
Such a sentiment is the natural result of 
the lawyers’ failure to properly function as 
officers of the court and as advisers and 
leaders. Their organized and militant op- 
position and condemnation would check 
any vicious legislation. 

We shall put aside the thought that there 
are many lawyers unfit for leadership and 
advising, because in every community there 
are a sufficient number who are competent, 
trusted, wise and patriotic. It is when the 
lawyers set about perfecting the laws and 
their administration, and the conviction of 
that truth enters the hearts of the people, 
that laymen will be set free from troubling 
suspicions and doubts and will gladly fol- 
low their leadership. It is a confidence that 
will bring peace. We say it without fear 
of contradiction by the thoughtful that 
much of past popular unrest may be laid 
to a lack of definite policies on the part of 
the people’s legal advisers and concerted 
wills to enforce them. Issues arise out of 
the mental ferment that worms itself into 
the turmoil of politics, where but few de- 
cent things belong. In these matters the 
lawyer is beginning to function, both as an 
individual and as a member of a great non- 
partizan, professional organization. It was 
so in the beginning of Governments in 
America and must continue on to the end. 

There is no mediocrity in the legal profes- 
sional standard, Either the lawyer will be 
the accepted leader and adviser, or he will 
sink to the level that Milton so graphically 
and scathingly described. Moreover, as all 
history demonstrates, he will either be re- 
spected or despised by the Government and 
its law makers. Let us find an applica- 
tion of this truth in America. A decade 
ago a recommendation to the Legislative 
Department by the Bar Association meant 
its defeat because there was a weak or no 
concert of action behind it. Today, it can 
be authentically stated, more than 25,000 
lawyers can be organized behind an ac- 
cepted policy, who are ready, able, willing 





and prepared to go before the people and 
explain its merit and who stand ready to 
shoulder the responsibility of success in 
their respective neighborhoods. And the 
great beauty and strength is that the effort 
is non-partizan. The cankering blight of 
politics has not, and cannot deter its power- 
ful strength and noble usefulness and un- 
selfishness. The result of this spirit of 
concert of action and desire to properly 
function is just beginning to be felt, both 
with the Government and with the people. 
The giant is regaining the strength sapped 
by the miasma of indifference, the people 
are turning their eyes once more to their 
trained advisors in hopeful confidence, and 
a new era is dawning with a recrudesence 
of the same influence that’ made possible 
the Revolution, the Constitution and the in- 
ter-state commerce relations of John Mar- 
shall. 

These things are possible without statu- 
tory aid, but a proper functioning in the 
courts is at present impossible without 
legislative sanction, so far and so fast has 
the Legislative Department in its trespass 
fixed its hold upon the Judicial Depart- 
ment. Under present legislative policy, the 
lawyer is the enemy instead of an officer 
and friend of the court. Instead of aiding 
by seeking out and eliminating flaws in the 
flow of justice, he creates them; he sets 
traps for the judge and intently leads him 
and his adversary into error. And such 
conduct is not only ethical but it is obliga- 
tory under the present legislative policy, 
for the lawyer is sworn to uphold the ad- 
jective as well as the substantive law—the 
procedural law is also statutory. 

It can and ought to be said that an Eng- 
lish lawyer, should an objection be made to 
a question, would almost drop from 
humiliation or he would become indignant 
at the questioning of his knowledge of 
the law of evidence or sense of ethics. 
The English lawyer works with the judge 
and the judge trusts him as being as equally 
responsible and responsive as the Bench. 
These things are not spoken by way of com- 
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pliment to the English Bar or of censure 
of the personnel of the American Bar, and 
are not so meant. It is the wicked result 
of the difference in functioning of the Bar. 
The English are governed by judge-made 
rules of court; the American by rigid legis- 
lative statutes. 

Parliament set the English judges and 
lawyers free to perform their sacred du- 
ties, and thereafter refrained from statu- 
tory interference. This occurred in 1873. 
Keenly responsive to the grave responsi- 
bility, the Bench and Bar prepared and the 
High Court promulgated a simple, corre- 
lated system of scientific rules of court that 
displaced the rigid, conflicting statutes, and 
there was end of technical procedure. But 
there arose out of it another thing—the 
thought and element under discussion—a 
new spirit of responsibility, in which mani- 
festly lies the strength of successful juris- 
prudence. 

It is for this thing that America‘ waits. 
Her Bar and Bench are now awake to its 
potency and possibilities. The judges and 
lawyers are educating the American people 
by carrying to them the truth, and the day 
of freedom from Legislative dominance is 
in the dawning. It may not be this Con- 
gress that will perpetuate its memory 
throughout time by setting the lawyers 
free; it may not even be the next, but the 
will of an enlightened democracy, educated 
by an unselfish, patriotic Bar, will eventu- 
ally be given expression in the statutes. 
Then will the lawyer properly function in 
God 
speed the day. 

Tuomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS. 





LIQUOR CANNOT BE TRANSPORTED 
FROM BONDED WAREHOUSE TO OWNER’S 
RESIDENCE. — Holding that intoxicating 
liquor may not be transported from a bonded 
warehouse to the owner’s residence for bever- 
age purposes, the Supreme Court of the United 
States, in Corneli v. Moore, 42 Sup. Ct. 176, 
says: “Against the rulings upon the motions, 


and against the decrees dismissing the bills, 
appellants adduce certain provisions of the Na- 
tional Prohibition Act and cite Street v. Lin- 
coln Safe Deposit Co., 254 U. S..88, 41 Sup. Ct. 
31, 65 L. Ed. —, 10 A. L. R. 1548, 


“Before considering the provisions here spe- 
cially involved, we may say that the act has 
been sustained, and it has been decreed that 
the power of Congress can be asserted against 
the disposal for beverage purposes, of all liq- 
uor manufactured before the amendment be- 
came effective, as it can be asserted against 
subsequent manufacture for those purposes. 
Either case is within the constitutional man- 
date and prohibition. 


“A consideration of the act becomes neces- 
sary. Section 3 is comprehensive in its pro- 
hibition, and it takes pains to provide that 
it shall have such liberality of construction 
as to achieve its declared purpose. 


“Tt is, however, contended that there is 
modification of this apparent universality of 
prohibition, and that, by a permission of traf- 
fic in warehouse receipts, liquor in storage in 
bonded warehouses is not subject to the ban of 
the section. 


“Regarding the words of section 3 in con- 
nection with some of the provisions of sec- 
tions 25 and 33, they give some plausibility to 
the contention and some puzzle to construc- 
tion, but we are repelled nevertheless from 
those of appellant. To accept them would de- 
feat the purpose of the act and its achieve- 
ment of the mandate of the Constitution. 
That mandate is, as will be seen by reference 
to section 38, ‘that the transportation of in- 
toxicating liquor within * * * the United 
States * * * for beverage purposes’ shall 
be prohibited. And, as we have said, the act 
declares that all of its provisions shall be 
liberally construed ‘to the end,’ to quote its 
words, ‘that the use of intoxicating liquor as 
a beverage may be prevented. The method 
of appellants, we think, tended to the opposite 
effect—tended to the use of liquor as beverage, 
not its prevention. 


“We are unable to see in section 33 which 
takes illegality from the ‘liquors in one’s 
private dwelling while the same is occupied 
and used by him as his dwelling only’ and 
the rights that. may attach to liquors in such 
situation an intention to extend such rights 
to liquors not so situated or, to put it more 
pointedly, an intention to make all bonded 
warehouses of the country outbuildings of its 
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RECENT DECISIONS IN THE BRITISH 
COURTS. 





The Income Tax authorities lately  sur- 
prised the public by their request to railway 
servants to furnish for purposes of Income 
Tax assessment a return of all tips or gra- 
tuities received by them. All the same, the 
courts have had on more than one occasion 
to consider whether the receipt of tips by a 
servant can be taken into account, and on 
each occasion have answered the question in 
the affirmative. In Penn v. Spiers and Pond, 
98 L. T. Rep. 541; 1908, 1 K. B. 766, the ques- 
tion arose in a claim, under the Workmen’s 
Compensation Act 1906, by the representa- 
tives of a man who had been employed on a 
restaurant car and who met with a fatal ac- 
cident in the course of his employment. On 
their behalf it was said that the amount of 
the deceased’s tips should be brought into ac- 
count in arriving at the earnings in his em- 
ployment for the purpose of assessing the 
compensation payable by the employers under 
the Act. It was laid down by the Court of 
Appeal that where the employment is of such 
a nature that the habitual giving and receipt 
of gratuities or tips is open and notorious 
and sanctioned by the employer, the money 
thus received by the servant, with the knowl- 
edge and approval of the employer, ought to 
be taken into account in estimating the aver- 
age weekly earnings of the servant. The 
principle there laid down received the ap- 
proval of the House of Lords in Great West- 
ern Railway Company v. Helps, 118 L. T. 
Rep. 235; 1918, A. C. 141, the case of a rail- 
way porter claiming compensation under the 
same Act. In that case, Lord Dunedin com- 
mended the limitation laid down by the Mas- 
ter of the Rolls in Penn v. Spiers and Pond 
(sup.), that the decision is applicable only 
to tips which are notorious as opposed to il- 
licit gratuities, and, further, that it is not 
concerned with those which are casual, spor- 
adic, and trivial in amount. By trivial we 
assume the learned Master of the Rolls and 
the learned law Lord meant trivial in the 
aggregate and not in the individual gratui- 
ties. The principle of these cases was car- 
ried a step further in Manubens v. Leon, 120 
L. T. Rep. 279; 1919, 1 K. B. 208, where a 
hairdresser’s assistant was held entitled to 
include the loss of his tips in his claim for 
damages in respect of his wrongful dismissal. 
There, as was said, it was an implied term 
of the contract that the assistant should be 
at liberty to receive tips from customers and, 
that being so, the employer must be held to 
have contemplated, when the contract was 





entered into, that if it should be broken by 
the assistant being summarily dismissed, he 
would sustain a loss in respect of tips which 
he would otherwise have received. 


Hackney Borough Council v. Dore (re- 
ported Times, 15th November, 1921), was a 
case stated by a metropolitan police magis- 
trate who had convicted the appellants, the 
statutory undertakers for a supply of elec- 
tricity in the Borough of Hackney. Under 
provision 24 of the Hackney Electrical Light- 
ing Order, 1893, the statutory undertakers are 
bound to supply electricity to consumers who 
have made the demand in the proper stat- 
utory way and have complied with the stat- 
utory conditions precedent. Here the under- 
takers, the borough council, had admittedly 
failed to supply the respondent’s premises 
with the supply of energy to which he was 
entitled. Their defense was force majeure, 
namely, that apprehension of a trade dispute 
threatened as the result of differences be- 
tween trade unionists and others in their em- 
ployment had compelled them to take steps 
in anticipation of a stoppage which prevented 
them giving the supply required at the time 
desired. The magistrate convicted, because 
he found as a fact that the dispute had not 
actually materialized at the time when the 
supply was demanded; it was only a grave 
probability. Now the question simply is this, 
whether the defense of force majeure is avail- 
able when there is merely a reasonable ap- 
prehension of dangers which makes it pru- 
dent to commit a breach of the statutory ob- 
ligation in the general public interest, or only 
when there has actually, been an occurrence 
which renders the supply impossible. The 
former rule would apply in the case of a 
contract. But when a statutory obligation is 
imposed on an undertaker the magistrate and 
the Divisional Court who affirmed his con- 
viction both agreed that the duty is impera- 
tive. The undertaker must take steps at his 
peril to secure the due performance of his 
statutory obligation and cannot plead force 
majeure unless he has been actually pre- 
vented by force or threats of violence, and 
the like from performing it. The case, as 
Mr. Justice Darling said, is undoubtedly a 
hard one and, as his Lordship put it, “many 
persons will consider such a rule of law mon- 
strous.” 


A heavy litigation has recently come to a 
conclusion in the House of Lords, in which 
the owners of Ellerman and Anchor Line 
steamers and owners of Cargo therein, sued 
the trustees of the Dundee Harbor for loss 
and damage in consequence of these vessels 
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striking a submerged wreck in the harbor 
waters, which wreck they alleged ought either 
to have been removed by the trustees or prop- 
erly ‘marked. Although the amounts involved 
were large, the facts complicated and'‘the evi- 
dence voluminous, the issue in regard to these 
actions was a simple one of negligence, and 
in this connection we quote the following 
passage from Lord Haldane’s opinion, which 
is instructive in regard to the law of negli- 
gence and contributory negligence: “They 
owned a harbor to which they must be taken 
to have invited those navigating vessels to 
resort, on condition of paying harbor rates. 
The owners of the vessels so resorting to this 
harbor became under these circumstances 
more than bare licensees, for they would ap- 
proach the harbor in the course of business 
in order to exercise a privilege they were to 
pay for, and which they had been invited to 
exercise. Their legal position would thus be 
that they would be entitled to look for the 
discharge of a duty resting on the respond- 
ents to exercise reasonable care to avert peril 
to them from any unusual danger of which the 
respondents knew, or ought to have known. It 
was important to bear this in mind, inasmuch 
as it bore on the extent of the counter- 
duty of those approaching the harbor as re- 
gards the standard of skill required of them 
in navigating their vessels in the course of 
such approach. The latter approaching under 
such an invitation were entitled to rely on 
care having been taken by those inviting 
them to avert any unusual danger of which 
they are cognizant. He thought that the duty 
imposed on the Harbor Trustees arose not 
only under the principle of invitation, but as 
the result of Section 92 of the Act of 1911. 
On the other hand, those approaching with 
their vessels must, notwithstanding their 
right to rely on such care having been exer- 
cised, use care on their own part not to incur 
peril rashly. For, as was said in the Bernina, 
‘if there has been as much want of care on 
A’s part as on B’s part; or, in other words, 
if the proximate cause of the injury is the 
amount of reasonable care on both sides, A 
cannot sue B. In such a case, A cannot with 
truth say that he has been injured by his 
own carelessness and B’s negligence, and the 
two combined give no cause of action at com- 
mon law’.” 

“In all such cases, B must prove affirma- 
tively the contributory negligence of A, and 
the burden lay on him to do so. He could 
not discharge this burden if A could show 
that what he did he did, relying on an assur- 
ance expressed or implied from B of his safe 
ty in taking the course he did; but, on the 
other hand, jt might be shown against him 





that, notwithstanding his title to rely on that 
assurance, he used his freedom to do so in 
such a fashion as a prudent man in ordinary 
circumstances. would not have done, and that 
his own negligence led to the actual damage. 
The question of whether he had been thus 
negligent was as a rule at least as much one 
of fact as law. For the measure of legal ob- 
ligation in cases where negligence was al- 
leged could not readily be laid down a priori 
apart from consideration of all the material 
circumstances in each individual case. No 
merely general principles could extend to all 
the concrete details of which account had 
to be taken in estimating whether there had 
been imprudent action, and for this reason 
the question of negligence was largely one 
for a jury or for a judge of fact, who would 
estimate according to the standards which 
regulated the daily behavior of ordinary but 
prudent men, the whole circumstances in each 
individual instance, and pronounce in accord- 
ance with accepted standards of conduct, how 
a reasonable man ought to have behaved.’ 


A rule of law, first established in the case 
of commercial contracts, but now becoming 
accepted as general in its application, im- 
poses on the injured party to a broken con- 
tract the duty of acting reasonably in the in- 
terests of both contracting parties, and de- 
bars him from claiming damages which he 
could have escaped by prudent conduct; in 
other words, he is not entitled to his “pound 
of flesh.” The result is that the measure of 
damages in such a case is not always quite 
easy to ascertain. An innocent party, indeed, 
is no longer entitled to sit still, incur losses 
as the result of the breach, and claim these 
from the other side, and he must take steps 
to get the contract performed, if possible, and 
can only claim the extra expenses involved in 
so doing—which may be nil. The case of 
Mertens v. Home Freeholds Co. (1921, 2 K. 
B. 526), is the most recent Court of Appeal. 
case which illustrates this principle. Here 
a builder took on a building contract at terms 
impossibly low; the result was that he could 
not and did not carry it out. When he finally 
refused to go on, alleging “frustration” of 
the contract by the action of the Ministry of 
Munitions, although such action was due to 
his own delay in performing his part, the pur- 
chaser stepped in and got the building com- 
pleted at his own expense. What, in such a 
case, is his measure of damages? The Of- 
ficial Referee, whose decision was supported 
by the Court of Appeal, gave him the total 
extra cost of completion, but subject to a de- 
duction of £1,900 for the work already done 
by the builder before refusal to complete. 
This carries the doctrine of “mitigation one 
step further. In effect, it gives the building 
owner as damages the difference between the 
sum the building actually cost him and the 
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sum it would have cost him had the builder 
performed his contract; but it allows the lat- 
ter to set-off, as a quantum meruit, the value 
of the work he has actually done. 
DonNALD MacKay. 
Glasgow, Scotland. 








PHOTOGRAPHY AND EVIDENCE. 





The rapidly increasing applications of 
the art of photography in the commercial 
world render it necessary for our Courts 
to realize more of both its strong and its 
weak points, for evidential use, in order to 
avoid serious mistakes in the administration 
of justice. 

The very name of the art—signifying as 
it does, “writing by light”—indicates a gen- 
eral process of reproducing a given picture 
or view by means of the actinic action of 
light alone, without the active participation 
therein of any human physical element ; 
hence the result is supposed to be free from 
all errors due to the human equation, and 
therefore is generally deemed by our Courts 
as a sufficiently accurate representation of 
the original object or view for it to be used 
as such in place of the original. If any pre- 
liminary inquiry at all is made, it is usually 
limited to perfunctorily asking whether or 
not the picture has been “touched up”. 

Is such acceptance justifiable? If so, to 
what extent is it warranted, and with what 
safeguards should it be surrounded? These 
are important questions in evidential pro- 
cedure—particularly when the photographs 
purport to be of documents of any kind; 
for (from a practical standpoint) when- 
ever the photographic representation will 
better serve the litigant’s purpose than would 
the original itself, it is often only too easy 
to “lose” the original before the hearing, so 
that, for the purposes of the litigation,. the 
photograph can be placed in evidence instead 
of such original; or the original may be 
changed as desired, and the photograph in- 
troduced and used in conjunction with it, 
the stress being placed on the less suspicious 
looking photograph. 

All will agree that anv photograph is a cor- 
rect representation of that which the camera 





sees, and as the camera sees same; but this 
by no means settles it that the camera ac- 
tually sees all that is before it, or sees in a 
truthful form that which is there; as to 
these points the result depends on many fac- 
tors calling for thoughtful consideration on 
the part of both Bench and Bar. 

The photographic process, elementally, 
consists of the chemical action of rays of 
light passing through a lens and falling 
upon a sensitized surface; but the action of 
rays of one color differs from that of rays 
of another color, and the action of different 
lenses also widely varies, and the sensitized 
surface is variously sensitive to different 
rays of light; add to these distinguishing 
characteristics the fact that light lens and 
surface are subject to the will of the opera- 
tor, and the further fact that the result will 
be greatly affected by any malposition of 
the camera parts, as well as of the camera 
itself with respect to the object, and you 
introduce a whole series of human factors 
of variance into that which was supposed 
to be the surest and most automatic of pro- 
cesses—and this even when only a com- 
plete and correct copy is being sought. 

Surely these conditions show the easy pos- 
sibility of unintentional inaccuracy in the 
resulting photograph. In litigation, how- 
ever, we must remember that partisan in- 
terests create partisan desires, and in such 
circumstances many things could be done in 
making that final photograph, to cause it to 
present such appearance as might be desired, 
in order to bolster up a partisan claim. 
Truly (as the late learned Judge Wiltbank 
of Philadelphia was wont to say when re- 
jecting photographs) there is no readier 
means of deception possible than a photo- 
graph, for it may be caused to show any- 
thing that is desired; and yet most persons 
are inclined to accept it as verity, and with- 
out inquiry. 

The falsity of a photograph may be con- 
fined to some small detail (if that be suf- 
ficient for the purposes of the party) or it 
may extend to something of alarming ex- 
tent. Hence, if the original document be 
not present, no photograph should be ad- 
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mitted as a substitute, until its every par- 
tial process and the full history of its 
manipulation be fully inquired into; and if 
the original document be also present, then 
no photograph should be allowed to be used 
to supplement same, until and unless the two 
be carefully compared and found to agree, 
or are satisfactorily explained where they 
showed any varying appearances. 

The perfunctory acceptance and permis- 
sion for use, of any photograph offered, is 
an act of the greatest folly, about on a par 
with the act of the fish which on sight swal- 
lows bait hook and sinker. Caution is at 
least as useful as enthusiam; there is no 
sense in grabbing what may seem to be the 
inevitable, until you are pretty sure that it 
is the best you can do—for many a hand- 
out is given merely to get rid of the re- 
cipient, who later discovers that he only re- 
ceived a gold brick. 

Thirty-two years’ experience in examin- 
ing questioned documents as well as in photo- 
graphic work with same, and still longer 
experience as a lawyer, have shown the 
writer not only wherein photographs are 
reliable and of value, but also the dangers 
arising from the extreme ease with which 
they may accidentally become, or be inten- 
tionally made, unreliable and misleading, 
and therefore worse than of no value. 

That which (for the purposes of the pic- 
ture) the camera does not “see”, it will not 
record on the sensitive surface of the plate. 
So let us inquire just what the camera “sees” 
when a document is placed within its field 
and range. 

Only such parts of the entire original 
will register, whereof the colors have an 
actinic influence om the particular sensitized 
surface being then used; and these parts 
may be obscured, or even rendered invisible, 
where the background of the document— 
(paper, cloth, leather etc.,)—is of certain 
colors; also, other entirely extraneous marks 
may be registered, though no part of the 
document at all, under certain actinic con- 
ditions. Consequently, certain parts of the 
document may not appear in the photograph, 
while things actually not in the document 





may be represented) as being there—and 
these misrepresentations may be wholly un- 
intentional and ali result from entirely in- 
nocent causes. 

This is surely dangerous enough, but the 
danger is infinitely increased when there is 
a desire to accomplish such results to serve 
one’s own ends, If the document belongs 
to the one having the photograph made, the 
original will later be conveniently lost or 
mislaid, and he will rely on the photograph ; 
if the document is in the custody of his op- 
ponent, then he may seek to avoid its force 
by a photograph that shows evidence of 
actually non-existent erasure or substitu- 
tion in a material part of the document. 
All of these results may be secured through 
the automatic action of the camera, which 
would at the same time be giving a per- 
fectly accurate representation of that which 
its “eye” actually sees; yet the resulting 
photograph would not be a true picture of 
the document as the human eye sees it. 

To go a step further, now let us inquire 
as to just “how” the camera sees the docu- 
ment—i. e. what style and manner of de- 
tails appear in the original document. Pri- 
marily these will depend on three things :— 
the lens used, the lighting of the document, 
and the respective positions of camera and 
object. 

The purpose of every lens is to change 
the direction of the rays of light proceeding 
from the object to the sensitized plate or 
film. Any lens found in any camera on the 
market, must be sufficiently accurate for 
its purpose, without any official test by a 
Bureau of Standards; otherwise it would 
not be a commercial success, and would 
not be on the market. But every type of 
lens is peculiarly adapted to only its own 
purpose, so that what is fine for one use 
would be more or less unsuitable for an- 
other. For photographs of documents, the 
lens must be one that will give an image of 
the object which will be perfectly flat all 
over the sensitive surface, without any dis- 
tortion of the outlines, or variance in the 
proportions, or unequal definition of the 
lines, of the object. Lacking any of these 
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qualities, the photograph cannot be an ac- 
curate copy of the original. 

The lighting of the object includes not 
only its ordinary direct illumination, but 
also the effects produced by the use of 
color screens. The former must be good, 
to get any result at all; but we are here 
more concerned with the latter, because the 
absence of any screen, or the use of certain 
ones, may produce false results similar to 
some hereinbefore mentioned when refer- 
ring to what the camera sees, and which 
need not be repeated. . 


With respect to position, it is generally 
understood that the closer the object is to 
the camera the larger will be the picture 
of the object; it necessarily follows that if 
there be the slightest variation in the dis- 
tance from the camera of any one part of 
the document from the rest of it, the pro- 
portions of the picture will be distorted, 
and the resultant photograph will not be a 
correct representation of the document. 
The writer can say that it is indeed rare 
that a photograph of a document is found 
to be accurate in this respect—even where 
the picture has been taken by skillful opera- 
tor using a camera the lens whereof has 
(for ostentatious reasons) been duly “cer- 
tified” by the Bureau of Standards; it is 
usually merely a question of the degree of 
inaccuracy, which may or may not be suf- 
ficient to be misleading. 

So here again it is evident that the con- 
ditions may be such that the camera, with- 
out any specific intention on the part of 
the operator, may “see” the document quite 
inaccurately ; this risk too is multiplied in- 
definitely by the existence of a desire on the 
part of those interested, to gain a certain 
effect in the photograph which is not ap- 
parent in the original document. 


Then there is another element of danger 
arising from the frequent habit of photo- 
graphing more than one object at one time 
on the same plate (as in inserts), and from 
multiple exposures of different objects on 
different parts of the same plate, so that 
the resulting photograph does not clearly 





show that they are not all parts of one and 
the same original. 

Notwithstanding all of the photographic 
misrepresentations hereinbefore referred to 
—whether due to accident, carelessness, or 
destgn—the resulting negative would be 
free from all retouching and tampering 
with, and it could be so testified. 

The next step, to avail one’s self of the 
photograph secured, is to have prints made 
from the negative; and it is these prints 
that are actually used in Court. Here, just 
as in the case of the first taking of the photo- 
graph, the character and accuracy of the 
prints may be very different, according to 
the printing materials and methods used, 
and the skill and desire of the operator; 
here too, there is the frequent habit of print- 
ing from more than one negative, on a 
print, as a source of danger. In addition, 
if the print is of any considerable degree 
of enlargement, it is absolutely unreliable, 
under all conditions, as to anything beyond 
the mere purposes of a rough picture; if 
the print be enlarged by the ordinary in- 
direct method, all of the most important de- 
tails of line analysis are lost in a haze, or 
mixed up with other extraneous conditions ; 
if the enlargement be made directly in the 
negative, and contact prints made there- 
from, then there is less of a loss of details, 
but the print will be similarly unreliable, 
because of extraneous conditions. Jn any 
event, no print is reliable for use in high 
power magnification with a microscope, on 
account of factors inherent in the print sur- 
face, though it may perchance do very well 
for use with an ordinary reading glass. 

Up to this point we have considered the 
photography of a document on the basis 
of the results being free from any retouch- 
ing or doctoring up of either negative or 
print, and (as indicated) it is not hard to 
get entirely false results—in fact it is dif- 
ficult to get accurate ones. 

But now suppose an unscrupulous person 
wished to go even further, in order to ac- 
complish some end. Such a person can, 
with ease and the expenditure of a little 
time and effort, make any desired alterations 
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in the picture, by tampering with either nega- 
tive or print—or both—as well as by other 
simple means ; he may add to same, or take 
away from it, ad liditum, until he gets a sat- 
isfactory made-to-order result. His man- 
ipulation would of course be apparent to a 
competent person who had opportunity to 
examine the negative or print on which the 
changes had been made, or a chance to com- 
pare the results with the original document ; 
but neither opportunity is likely to be af- 
forded. Instead, the manipulator will avoid 
the risk of such examination by so prepar- 
ing his mew material that the evidence of 
alteration will not be disclosed by a photo- 
graph thereof; and he will then rephoto- 
graph his new material, and subtitute that 
negative for the doctored material, taking 
prints from the new negative. (This is the 
method now ordinarily adopted in making 
many document photographs that are used 
in Court, purporting to show different 
papers or parts thereof on a single print). 
The crook now has a negative and a print, 
free from retouching etc., which will show 
what he wants it to show, and in the man- 
ner he desires, and he can readily swear it 
into his case: only the original document 
must have disappeared, or the party be pre- 
pared to swear that it was at one time in 
the same condition as appears in his bogus 
photograph; but mere perjury would not 
be a serious obstacle to such a person. 

Do you think that such a false photo- 
graph of a document is an impossibility? 
If so, just turn over the leaves of any il- 


. lustrated magazine or book or advertising 


folder, and almost every fancy heading and 
picture that you find therein will be proof 
of the easy possibility of such a thing. Or 
hunt up some business letter heads of pro- 
motors, or industrial concerns, purporting 
to give a picture of their locations or plants, 
and you will find the same result. They are 
practically all based on photographs of the 
actual objects, such as views, buildings or 
drawings, yet have all been more or less 
altered to suit the idea of the interested 
parties, and rephotographed and printed— 
and when completed there is little or noth- 





ing to indicate the manipulation, unless you 
have a chance to examine and compare the 
resulting print with the original object. Or 
think of the moving picture film, as another 
instance; it is cut, spliced, and changed, in 
any way desired, yet the changes are not 
observable to you when the finished film is 
projected on the screen before your eyes, 
and many people would not know that such 
changes had ever been made. 

The writer has hereinbefore been show- 
ing what might, and frequently does, hap- 
pen, in connection with document photo- 
graphs. But, supposing that none of them 
has actually happened in your instance, 
there are still other reasons why such photo- 
graphs should ‘be received with unusual 
caution: (a) They are absolutely unfit for 
high power microscopic examination; (b) 
They are necessarily based on a process of 
selection, and of course the person relying 
on them will not go to the trouble of pre- 
senting that which is unfavorable to him, 
but will gather together, and try to accentu- 
ate, only such features and parts as are 
favorable to his claims; and (c) They nat- 
urally, and at most, can only reproduce the 
general pictorial form, of the original—the 
weakest proof of all, because no forger will 
put into circulation anything that is not 
near enough the form of the genuine to 
make him think it will pass muster as such 
in the eyes of the average man. Of these 
reasons, the second has peculiar force as 
applied to experts who reach their opinions 
through comparison by photographs, as the 
inevitable process of selection for the pur- 
pose of photographing, and the accompany- 
ing decisions as to how same shall be shown, 
cannot but influence and mould the opinion 
that is later expresed by such an expert; 
he first decides what he wants to find, and 
then goes ahead and finds it. 

If open to none of the foregoing objec- 
tions, and subject to the limitations set 
forth, a photographic copy of a document 
is most excellent, as a mere record of its 
contents and general appearance, but even 
then it should not be used in place of the 
original, or go in evidence, when the original 
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is procurable; it should not be allowed to 
be used, under any conditions, until it had 
been shown in detail to be unobjectionable. 
Of course, if its presentation and use is ad- 
mittedly only for the purpose of illustra- 
tion, and not as proof, then (when fully ex- 
plained and accounted for) it could very 
properly be so used, provided the jury was 
expressly cautioned that it need not be ac- 
cepted as a truthful representation of the 
document just because it was produced by 
photographic means, but was being used 
merely by way of illustrating other testi- 
mony ; when so offered and used, the photo- 
graph need not meet all of the hereinbefore 
requirements, as the illustrative effect 
might be better attained otherwise, and the 
explanation of the history of the photo- 
graph would account for all abnormalities 
and prevent misapprehension regarding 
them. 

As a matter of fact, in most cases the 
document photograph (even where care- 
fully and correctly taken) is in reality of- 
fered not so much as a mere record of the 
original document, as an illustration going 
to uphold some particular claim of an in- 
terested party concerning some part of that 
document, and for such use any sort of a 
photograph may be of admirable service; 
but it is eminently unsafe to accept it as 
verity in all other respects, just because it 
may perchance have been so taken or pre- 
pared as to be the strongest kind of illustra- 
tion indicating the truth of such claim. 


Therefore, while photographs may be 
eminently useful in legal proceedings, they 
ought not to be rashly accepted, either as 
proof or as illustration, without first being 
fully explained and accounted for, and the 
specific use to be made of them spread on 
the records; and—above all—they should 
not be accepted as entirely accurate repre- 
sentations of the original objects unless 
such fact be first absolutely established by 
proof. On the whole they may be most 
excellent servants of a litigant; but every- 
one other than the employer should re- 
member that the best of servants (like the 
famous dog) “knows his master’s voice”, 





and will do his master a good turn even at 
the expense of the latter’s associates: and 
it should not be forgotten that the most 
dangerous of lies is the near-truth. 
Wesster A. MELCHER. 
PHILADELPHIA, Pa. 








COVENANTS—RESTRICTIVE 





STEVENSON v. SPIVEY. 





110 S. E. 367. 





Supreme Court of Appeals of Virginia, Jan. 19, 
1922. 





In order for a building restriction to operate 
as between subsequent grantees of different ad- 
jacent lots or parcels of the same original tract. 
it must appear from the instrument, expressly 
or by a fair interpretation thereof, that it was 
inserted for that purpose, as otherwise it will 
be assumed that it was intended by the parties 
to the original deed to inure only to the bene- 
fit of the grantor, or his heirs and assigns. 





KELLY, P. This is an injunction suit brought 
by Stevenson against Spivey to restrain the 
latter from violating a building restriction con- 
tained in a deed from one of his remote 
grantors. The decree appealed from denied the 
relief prayed for, and Stevenson assigns error. 

By deed dated June 12, 1901, the Port Nor- 
folk Land Company conveyed to one T. V. 
Owels a certain lot designated on one of that 
company’s recorded plats as No. 443. Immedi- 
ately following the granting clause and the 
covenants of title the deed contained this sen- 
tence: “No building to be erected within 
twenty-five (25) feet of the front line of said 
lot.” By three successive mesne conveyances, 
the last of which was dated July 13, 1914, this 
lot passed to and became the property of the 
defendant, Spivey. Neither of the intermediate 
conveyances contained any building restric- 
tion whatever, or any reference to any such 
restriction in the first deed. 

By deed of May 11, 1905, the said Port Nor- 
folk Land Company conveyed to complainant, 
James T. Stevenson, lot No. 445 as designated 
on the plat aforesaid. This deed contained 
the same building restriction which was em- 
bodied in the conveyance from the land com- 
pany to Stevenson, to wit: 


“No building to be erected within twenty-five 
(25) feet of the front line of said lot.” 
Lots 443 and 445, each has a frontage of 40 


feet on Maryland avenue, and each runs back 
between parallel lines a depth of 140 feet. Be- 
tween these two lots is lot 444, fronting on 
the same street, being of the same size and 
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dimensions as each of the other two; and im- 
mediately adjacent to lot 445 on the other side 
is lot 446, of like frontage, size, and dimen- 
sion. Lot 444 is owned by Spivey and lot 446 
by Stevenson. Lot 444, acquired by Spivey in 
the same deed with lot 443, was conveyed to 
Spivey’s predecessor in title by the Port Nor- 
folk Land Company without any building re- 
strictions, and no such restriction appeared in 
any subsequent conveyance thereto. Lot 446, 
owned by Stevenson, was originally conveyed 
to one of his predecessors in title without re- 
striction. 

Stevenson resides on lot 445, Spivey’s inter- 
vening lot 444 is vacant, and he resides on 
lot 443, whereon he has a combined dwelling 
and storehouse, and he is now proposing to 
extend the front of his storehouse practically 
up to the front line of the lot. This will con- 
travene the terms of the building restriction 
in the original deed from the land company 
and entitles the complainant to an injunction, 
provided the defendant is bound by that re- 
striction. Spilling v. Hutcheson, 111 Va. 179, 
68 S. E. 250. 


The first proposition advanced by the appel- 
lant, and the one chiefly relied upon here as 
a ground for a reversal of the decree of the 
lower court, is that the restriction in the deed 
from the land company to Owens was inserted 
in conformity with and as a part of the exe- 
cution of a general plan for the development 
of a certain known and well-defined part of 
the property of which lot 443 was a part, this 
general scheme being intended for the benefit 
of all the lots in that territory, those sold as 
well as those retained by the company, and 
that therefore the covenant or restriction runs 
with the land, and binds the lot owned by 
Spivey, even though the subsequent deeds 
through which he derived title contained no 
such restriction. With the understanding that 
this contention distinctly embraces the idea 
of an intention to mutually benefit by the gen- 
eral scheme alleged, the lots sold as well as 
those retained by the grantor, and that this 
intention actuated both the grantor and the 
grantee, the legal proposition here relied up- 
on by the appellant is well settled, was ex- 
pressly recognized and approved by the lower 
court, and is not challenged by the appellee. 
2 Min. Real Prop. § 1119, p. 1215; Graves’ 
Notes on Real Prop. § 262, and note; 5 Am. & 
Eng. Ency. L. (2d Ed.) p. 13; Korn v. Camp- 
bell, 192 N. Y. 490, 85 N. E. 687, 37 L. R. A. 
(N. S.) 1, 3, 127 Am. St. Rep. 925; note, 37 
L. R. A. (N. S.) 12, 27. In these authorities, 
and in the numberless others therein cited, 





will be found a full treatment of the reasons 
underlying the doctrine, and many learned dis- 
cussions of the subject, involving much nicety 
of distinction in individual cases. It would 
be vain to undertake to review these author- 
ities. The general principles applicable to this 
case are settled, and we content ourselves by 
the mere citation of some of the leading au- 
thorities on the subject. The sole point of con- 
troversy upon this branch of the case is 
whether the complainant has borne the burden 
of establishing by satisfactory and sufficient 
evidence the fact that the restriction in the 
original deed for lot 443 was inserted therein 
as a part of the alleged general plan. 


The evidence is quite voluminous, and a de- 
tailed recital of it would be cumbersome and 
unprofitable. The learned judge of the iower 
court, as appears from his written opinion gave 
a patient and laborious consideration to the 
testimony of the witnesses, and to the deeds, 
plats, and other documentary evidence throw- 
ing light on the question of the existence of 
the alleged general plan, and reached the con- 
clusion that the proof was insufficient to es- 
tablish the contention of the complainant with 
respect thereto. In this conclusion we concur. 


Courts of equity will enforce restrictive cove- 
nants in conveyances of real estate where the 
intention of the parties is clear in creating 


‘them, and the restrictions are reasonable. But 


they are not favored, and will not be aided or 
extended by implication. See Hutchinson v. 
Ulrich, 145 Ill, 336, 34 N. E. 556, 21 L. R. A, 
391; 11 Cyc. 1077. Compare Virginian Ry. 
Co. v. Avis, 124 Va. 711, 718, 98 S. E. 638. The 
burden rests upon the person relying on such 
a covenant to bring himself within its terms. 
These principles apply with especial force to 
persons who are not parties to the instrument 
containing the restriction. 5 Am. & Eng. Ency. 
L, (2d Ed.) p. 11; Hensley v. Marlborough 
House Co., 62 N. J. Eq. 164, 50 Atl. 14; Me- 
Nichol v. Townsend, 73 N. J. Eq. 276, 67 Atl. 
938; Lowell Inst., etc., v. Lowell, 153 Mass. 
530, 27 N. E. 518; and (by analogy) People’s 
Pleasure Park Co. v. Rohleder, 10% Va. 439, 445, 
61 S. E. 794, 63 S. E. 981. 


In order for the restriction to operate as 
between subsequent grantees of different ad- 
jacent lots or parcels of the same original 
tract, it must appear from the instrument ex- 
pressly, or by a fair interpretation thereof, 
that it was inserted for that purpose; other- 
wise it will be assumed that it was intended 
by the parties to the original deed to inure 
only to the benefit of the grantor, or his heirs 
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and assigns. Jewell v. Lee, 14 Allen (Mass.) 
145, 92 Am. Dec. 744. 

The natural method for a landowner to fol- 
lew in establishing and evidencing such a gen- 
eral building scheme as is relied upon in this 
case is to make some clear and definite record 
thereof by indorsement on the plat, or by in- 
dicating a building line thereon, or by express 
recognition and provision in the several deeds 
to the purchasers. In the note, supra, 37 L. 
R, A. (N. S.) at page 29, the author, in deal- 
ing with the existence and effect of a general 
building plan or scheme adopted by a land- 
owner in subdividing and selling land, says: 


“In considering the effect of the existence 
of a building plan or general scheme of de- 
velopment upon the rights of the parties it 
must be borne in mind that the problem pre- 
sented is: What was the intention of the par- 
ties? This is ascertained by the evidence pre- 
sented. The plan or scheme furnishes evi- 
dence of this intention. As was said by Col- 
lins, L. J., in am English case: ‘Where a vendor 
sells land and retains other land, and imposes 
on the purchaser a covenant, it becomes a 
question of fact what the effect of that cove- 
nant is. That being a question of fact, it must 
be decided in the light of evidence, as are all 
other questions of fact. But if you find that 
a building scheme exists, proof of that build- 
ing scheme may be given. It is only a matter 
of evidence, and it is perfectly competent to 
prove by other evidence, if you can find it, 
whether or not the building scheme applies.’ 
So, it has been held that it is not necessary 
that there should have been a general plan 
in order to make such agreements enforce- 
able between subsequent grantees. The court 
said that it is not because a plan is deranged 
that the court interferes, but because rights 
are invaded, or about to be; and this fact may 
exist in the plan of two lots as well as in one 
of two hundred. The plan often furnishes the 
proof of the terms on which the sales were 
made; but the fact of the alleged terms is as 
effective when proved by a single deed, as 
when proved by a plan. 

“The plan furnishes a very strong inference 
that it was the intention to make the restric- 
tions specified mutually binding on each pur- 
chaser of a lot in the plot included therein, but 
it is not necessarily conclusive. If, from all 
the evidence,—the map, the advertisements, the 
covenants in the deeds themselves,—the uni- 
form scheme of development or improvement 
is proved to have been the intention of the 
parties, equity will carry it out at the suit of 
any of the lot holders, provided, of course, he 
has not by his own conduct shut the doors of 


the court.” 
It is to be distinctly noted that the mere 


adoption and existence of a general practice 
or custom, whereby the owner includes in 
each of his conveyances for lots a uniform 
building restriction, is not in itself and alone 
sufficient to give the various vendees the right 
to enforce the restrictive covenant inter sese, 





That will depend upon the intention of the 
grantor, and there must be affirmative and 
preponderating evidence, either by express pro- 
visions of the deeds, indorsement on the plat, 
or satisfactory proof, to show that the pur- 
pose of the plan was to establish a mutuality 
of covenant based upon a contemplated mutuai 
benefit, and not merely a personal covenant 
with the grantor to be enforced or waived by 
him according to his interest or pleasure. 


In the instant case it appears that the lots 
Owned respectively by the appellant and ap- 
pellee were parts of a large boundary of land 
formerly owned by the Port Norfolk Land 
Company, and subdivided and sold by that 
company to various purchasers in accordance 
with duly recorded plats. It does not appear 
that the land company by any corporate ac- 
tion ever fixed upon a definite and uniform 
building scheme, nor is anything of that sort 
indicated upon either of the two plats which 
it recorded, and there is nothing in any of 
the deeds to the separate lots to suggest that 
the building restriction was intended other- 
wise than for the benefit of the grantor. There 
is, to be sure, much respectable testimony, 
particularly that of an attorney for the com- 
pany and that of one of the real estate agents 
who sold many of the lots, tending to show 
that the company’s policy, especially with ref- 
erence to lots in the part of the plat in which 
appellant’s lots are situated, was to establish a 
25-foot building line for the mutual benefit of 
the company and the purchasers. This testi- 
mony, however, as pointed out by the judge of 
the trial court, was largely based upon opin- 
ion and belief, and it is counterbalanced, if 
not outweighed, by the fact that the plat 
showed no plan or purpose to favor one section 
of the entire property over another, that the 
company has at all times and at will sold lots 
in either part of its plat without any restric- 
tions, and that nothing in the deeds contain- 
ing the restriction indicates any purpose to 
make the covenant run with the land, or oper- 
ate in favor of any person except the grantor. 
It is true that in the portion of the property 
in which the appellant’s lots are situated a 
very decided majority of deeds from the com- 
pany contain the building restriction in ques- 
tion, that this territory is largely devoted to 
residental purposes, and that the building line 
has generally been observed in the erection of 
residences. But it is equally true tiat in ail 
parts of the plat, including that in the near 
vicinity of the appellant’s property, some resi- 
dences and other structures have been erected 
within a distance of less than 25 feet of the 
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front line of the lots, and that the company 
has apparently at all times omitted the re- 
striction in accordance with its own purposes 
and pleasure. 

Miss Mildred Robinson, a deputy clerk in 
the office in which the plats and deeds cover- 
ing this property are recorded, was introduced 
as a witness on behalf of the appellee and testi- 
fied that she had made an examination of all 
the conveyances from the Port Norfolk Land 
Company from the time it was organized to 
the first of October, 1919, and that as a result 
of her examination she found that the com- 
pany had conveyed 819 lots without building 
restriction, as against 802 conveyed with the 
restriction. The judge of the corporation court 
made a careful analysis of her testimony in 
comparison with the plat, she not having paid 
any attention to the location of the lots, but 
having based her report merely upon the con- 
veyances, and, while we recognize and agree to 
a certain extent with the contention made by 
counsel for appellee that some of the convey- 
ances by the land company without restric- 
tion should not be regarded as in necessary 
conflict with the building scheme relied upon, 
we are entirely satisfied that in the result 
the trial court was right in holding that the 
company’s dealing with its property has been 
inconsistent with and repels the claim that 
there was ever such a general scheme on the 
part of the company as would entitle the com- 
plainant to enforce the covenant or restriction 
in the Owens deed against the appellee. 


Counsel for appellee point out that “all the 
lots in which the company failed to include 
the restriction which are anywhere near the 
lots of the petitioner and defendant were con- 
veyed by the company after the deed to your 
complainant, and were practically all conveyed 
in five deeds,” and it is claimed that the trial 
court held that the land company by these sub- 
sequent conveyances could defeat rights pre- 
viously acquired by the appellant. This was 
not the effect of the holding of the trial court. 
The five deeds referred to were made very 
shortly after the deed to the complainant, some 
of them not more than five days thereafter, 
and the effect of the holding of the court was, 
not that this subsequent act of the company 
defeated any previously acquired right of the 
appellant, but that it showed a course of con- 
duct inconsistent with the existence of such 
a general scheme as is relied upon by the ap- 
pellant. We may well conclude the discus- 
sion of this branch of the case by the foiiow- 
ing excerpt from the written opinion of the 
trial court, to wit: 





“Speaking more particularly of the block on 
Maryland avenue which includes the lots of 
plaintiff and defendant, and having reference 
to the list and plat aforesaid, it may be said 
that of the 15 lots in said block 12 were con- 
veyed without the restriction and only 3 witn 
it, viz.: lots 443 and 445, belonging to defend- 
ant and plaintiff, respectively, and 455 to some 
third party, and it is worthy of note that lot 
444, lying between lots 443 and 445, is one of 
the lots conveyed without restriction.” 

The remaining contention of the appellant 
is that, even if the evidence fails to establish 
the general plan alleged, as he “was a sub- 
sequent purchaser from the land company of 
an adjacent lot, he was entitled to enforce the 
restriction as against a grantee from a prior 
purchaser whose recorded deed contained tie 
same restriction.” 

This contention must be rejected for reasons 
already indicated. As previously stated, the 
appellant’s lot does not adjoin the lot upon 
which the appellee proposes to extend his 
building. If, however, the lots were adjacent, 
the proof of the general plan here relied on 
having failed, neither of the grantees could 
enforce the restriction as against the other. 
Jewell v. Lee, supra. 

For the reasons stated, the decree complained 
of must be affirmed. 

Affirmed. 


Note—Persons by Whom Restrictive Cove- 
nants May be Enforced.—While there are many 
different kinds of restrictive covenants, some of 
which may not come within this classification, 
generally speaking covenants of this kind may be 
divided into three classes. In the first class are 
all those imposed for the purpose of carrying 
out a general scheme for the improvement or 
development of real property. It embraces all 
the various plans under which an owner of a 
large tract of land divides it into building lots 
to be sold to different purchasers for separate 
occupancy, by deeds which contain uniform 
covenants restricting the use which the several 
grantees may make of their premises. In such 
cases the covenant is enforceable by any grantee 
as against any other upon the theory that there 
is a mutuality of covenant and consideration 
which binds each, and gives to each the appro- 
priate remedy. Such covenants are entered into 
by the grantees for their mutual protection and 
benefit, and the consideration therefor lies in 
the fact that the diminution in the value of a 
lot burdened with restrictions is partly or wholly 
offset by the enhancement in its value due to 
similar restrictions upon all the other lots in 
the same tract. The second class embraces those 
cases in which the ‘grantor exacts the covenant 
from his grantee, presumptively or actually for 
the benefit and protection of contiguous or 
neighboring lands which the former retains, In 
such cases the grantees, if there are more than 
one, cannot enforce the covenant against each 
other, so the grantor, and his assigns of the 
property benefited, may enforce it against either 
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or all of the grantees of the property burdened 
with the covenant. The third class is where 
there are mutual covenants between owners of 
adjoining lands in which the restrictions placed 
upon each produce a corresponding benefit to 
the other. In such a case either party or his 
assigns may invoke equitable aid to restrain a 
violation of the covenant. Korn v. Campbell, 
192 N. Y. 490, 85 N. E. 687, 37 L. R. A. (N. S.) 
1, 127 Am. St. Rep. 925 (1908). 

In Osborne v. Bradley, (1903) 2 Ch. 446, 89 
L. T. Rep. 11, Justice Farwell mentioned three 
classes of restrictive covenants as _ follows: 
“First of all there is the case of where the ven- 
dor simply obtains a covenant from the pur- 
chaser for his own benefit; the second is where 
the vendor obtains covenants from the purchaser 
for his own benefit in his capacity as owner of 
a particular property; and the third is where 
the covenant is entered into for the benefit of 
the vendor, in so far as he reserves unsold prop- 
erty, and also of other purchasers as part of 
what is called a building scheme.” 

This subject is quite fully treated in various 
subdivisions in Chapter 9 of Berry on Restric- 
tions on Use of Real Property. 








ITEMS OF PROFESSIONAL 
INTEREST. 





“SIAMESE” TWINS. 





The newspapers are predicting that the Chi- 
cago Probate Court will be presented with an 
abstruse legal problem to determine whether 
the property of each twin of the “Siamese” 
twins that recently died there, shall descend 
to the son, or whether he is the son of only 
one, and entitled to inherit from one only. 


Each twin is apparently conceived to have 
been a separate “juristic” person, sufficient to 
individually own property and contract a valid 
marriage. Perhaps it is possible for such twins 
to be capable of independent volition and be 
organically complete enough to constitute sep- 
arate juristic persons, and yet have such a 
unity of organs as to present the problem sug- 
gested, in case of offspring. Depending upon 
the nature of the deformity and the extent 
of the unity of organs, the question presented 
might be one of law or merely of fact. 


Should a judicial determination of the mat- 
ter become necessary, the case presented will 
involve novel points of Domestic Relations 
law, and will be one of the most important 
Medical Jurisprudence cases that has arisen 
in Many years. 

Abnormalities, as presenting questions of 
separate personal capacities, are discussed in 
I Beck, Med. Juris. 366, and II Blackstone 
Com. 246. 





HUMOR OF THE LAW 


“Wet” Measure. 
Two pints, one quart, 
Two quarts, one fight, 
One fight, two cops, 
Two cops, one Judge, 
One Judge, thirty days. 
—The Van Raalte Vanguard. 





Moke—“Does yuh really love me or does yuh 
jes’ think yuh do?” 

Moka—“ Yas, indeedy. Honey, I really loves 
yuh; I ain’t done any thinkin’ yet.”—Black and 
Blue Jay. 





This thought has caused us consternation— 
If there is not a _ wet-goods shop, 
We fear the coming generation 
Can’t irrigate its wild oats crop. 
—American Legion Weekly. 





Mrs. ’Awkins: “They tell me your ’usband’s 
locked up, Mrs. ’Ope.” 

Mrs. ’Ope: “Yes, an’ there’s a woman in the 
case, Mrs. ’Awkins.” 

Mrs. ’Awkins: “A woman?” 

Mrs. ’Ope: “Yes, they say ’e is charged 
with Miss Demeanor!”—Stars and Stripes. 





Our subscriber at Noah’s, Ark., wants to 
know whether, if Japan is allowed to keep the 
battle-ship Mutsu, Uncle Sam will be allowed 
to build a Jeffsu.— Arkansas Gazette. 





Mary: “Who is that man?” 

He: “Oh, that’s the court crier.” 

Mary: “I don’t believe it. I watched him 
all through the trial, and he never shed a tear.” 





An inexperienced juror had been sitting in 
court for some days, hearing the trial of cases, 
in which the defendant frequently demurred to 
the evidence. The juror asked the experienced 
court janitor what was meant by the term, and 
received this reply: 

“A demurrer to evidence means that the jury 
must fix the damages for the plaintiff, if the 
law is for the plaintiff, and for the defendant if 
the law is for the defendant. Then the court 
examines the law, and if the defendant be an 
individual the law is for the plaintiff, and if 
the defendant,is a corporation the law is for 
the defendant, and judgment is entered ac 
cordingly.”—Case and Comment. 
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1. Attachment—Discharge.—On motion to 
discharge an attachment, the inquiry as to the 
sufficiency of the complaint may not go further 
than to ascertain whether the action is on a 
contract express or implied for the direct pay- 
ment of money, whether it states facts suffi- 
cient to constitute a cause of action, and if not, 
whether it can be amended so as to State a 
cause of action, and a mere defective state- 
ment of a cause of action is not a sufficient 
ground for the discharge of an attachment.— 
Savage Tire Sales Co. v. Stuart, Mont., 203 Pac. 


2: Automobiies—Collision.—In actions for 
personal injuries, resulting from being struck 
by an automobile on a city street, testimony 
volunteered by a witness qualified to testify as 
to the speed of cars of the kind in question, 
stating that, if the car had been equipped with 
chains, it could have been stopped within 30 
feet, held not erroneously admitted, since it was 
the driver’s duty to consider all the conditions 
under which he was operating, including lack 
of chains.—Carlson v. Herbert, Wash., 203 Pac. 


30. 

3.——Collision.—Acts 1919, c. 233, § 21, re- 
quiring a nonresident to procure a license to 
operate automobile unless he has_ complied 
with the laws of his own state relating to the 
operation of motor vehicles, and providing a 
penalty for the violation of the statute, does 
not deprive a nonresident who drives automo- 
bile without a lisencs in violation thereof of 
his right of action for personal injury sustained 
in a collision—Shea v. Corbett, Conn., 115 Atl. 
694. 


4. Contributory Negligence.— Though a 
pedestrian crossing the street at a place other 
than a regular crossing for pedestrians was 
doubtless chargeable with some additional vigi- 
lance, she was not negligent as a matter of 
law, especially where defendant was charged 
with both original and subsequent negligence, 
and it was error to charge that, if she so 
crossed she was guilty of negligence.—Salter 
v. Carlisle, Ala., 90 So. 283. 

5. Right of Way.—General Highway Traf- 
fic Law, § 12, subd. 4, providing that driver of 
vehicle approaching intersections shall grant 
right of way to any vehicle approaching from 











the right, does not confer an inflexible and ab- 
solute privilege, since due regard must be had 
of the distance of each from the intersection 
the speed of their approach.—Ward v. Clark, 
N. Y., 133 N. BE. 443. 

6. Bankruptey—Bill of Sale—A court, on 
petition of a trustee in bankruptcy, cannot can- 
cel a bill of sale of road machinery of the 
bankrupt on the ground it was not filed in the 
proper town clerk’s office or followed by such 
early transfer of possession as the state stat- 
ute requires, in the absence of a prayer for 
such relief and allegations that the instrument 
was intended to be a chattel mortgage.—Blue 
+ casos: Nat. Bank, U. S. D. C., 276 Fed. 

7.——Concealment.—While a bankrupt, be- 
tween the filing of a petition against him and 
adjudication, may maintain suits and may set- 
tle the same, any proceeds received by him 
he holds as trustee for his creditors, and where 
he converts or conceals sums received by him 
in settlement of suits, both he and any party 
making payment with reasonable ground to be- 
lieve that he intended such conversron are lia- 
ble to the estate therefor.—Gunther v. Home 
Ins. Co., U. S. D. C., 276 Fed. 575. 


8. Deed of Trust.—Where a deed of trust 
for the benefit of the grantor’s creditors other 
than a bank was accompanied by a note for 
the amount of the creditors’ claims due over 
10 months thereafter, and provided that it was 
in consideration of an extension of time, and 
that it was subject to a first mortgage given to 
the bank, thereby compelling creditors to grant 
an extension of time during which the mort- 
gage to the bank would become immune from 
attack, it was void as given to evade the pro- 
visions of the Bankruptcy Law.—In re Guyton, 
U. S. D. C., 276 Fed. 616. 


9. Mortgage.—A federal court held without 
authority at suit of a trustee in bankruptcy 
to enjoin prosecution in a state court to fore- 
close a mortgage given by third parties on 
real estate afterward purchased by bankrupts 
Subject to the mortgage, where, while the 
trustee was made a party, no relief was asked 
against him.—Duncan v. Girand, U. S. C. C. A,, 
276 Fed. 554. 

10. Banks and Banking—Guarantor of Obli- 
gation.—Cashier of national bank did not act 
as its agent in guaranteeing payment of note, 
which was never owned or transferred by the 
bank, and his acts were not ratified because 
the proceeds of the note passed through the 
bank without knowledge on the part of the 
bank of the material facts.—Citizens’ Nat. 
ee Good Roads Gravel Co., Tex., 236 S. 

11. Liability on Note.—Where defenda 
executed a note to a bank for a csebiamdien, 
no bank officers other than the board of direc- 
tors had power to release him from liability 
by = —— Senee_nthont consideration. 
_— e Bank v. } 

w, Ott. eMahon, S. D., 185 N. 
2. : itary Confiscation.—Where i 
deposited money with defendants ‘in a 
and, because of threats of a revolutionary 
party seeking to confiscate the depositor’s 
———- because he was an enemy, the defend- 
ants came into Texas, got the amount of 
money, and paid it to such revolutionary gov- 
<—pmene, now in control of Mexico, the deposit 
slip, being one drawing interest, created the 
he et of debtor and creditor, and upon the 
= very of the deposit it became the money of 
e defendants, so that the money confiscated 
wee that of defendants. and not of plaintiff; it 
aving been confiscated before due date —Ris- 

eek v. Angulo, Tex., 236 S. W. 131. i 
nefit Societies—Assessments. — 
be age was no limitation in the rice oad wage 
7 e members of a fraternal beneficiary associa- 
— at ae ae me §§ 1822, 1823, the 
ge made three assessments i 
a month instead of one did not co > 
ogg Ml Sonthe eesements were conan eo 
es.—Tu 
A. 0. U. W., Iowa, 186 N. W195." 
- Bills and Notes—Consideration.—Since 
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tion for notes given to induce such _ perform- 
ance.—Finberg v. De Goode, N. Y., 191 N. Y. 
S. 390. 

15. Defective Title-—-When it is shown 
that the title of any person who has negotiated 
a negotiable instrument was defective, the bur- 
den is on the holder to prove that he or some 
person under whom he claims acquired the 
title as a holder in due course, except as other- 
wise provided in sectioh 4109, Revised Laws 
1910.—Besse v. Morgan, Okla., 202 Pac. 1012. 

16. Holder in Due Course.—Under Code 
Supp. 1913, § 3060a55, title of person who nego- 
tiates a negotiable instrument in breach of 
faith is defective, and, when it appears that an 
instrument has been negotiated in breach of 
faith or under such circumstances as amount 
to fraud, the presumption of good faith no 
longer exists, and the burden is upon the 
holder, in proving that he is a holder in due 
course within the definition of that term in § 
3060a52, to show not only that he had no notice 
of any infirmity in the instrument at the time 
it was negotiated to him, but also that he had 
no notice of any defect in the title of the per- 
son negotiating it.—City Nat. Bank v. Mason, 
lowa, 186 N. W. 30. 

17. Presentation.—A check is overdue for 
purposes of transfer after the expiration of a 
reasonable time for presenting it.—Pope v. 
Brookshire, Tex., 236 S. W. 108. 

18. Brokers—Commissions.—Where a_ con- 
tract of sale of land procured by an agent for 
vendor provided for forfeiture at the option of 
vendor on purchaser’s default, and that if pur- 
chaser did not sell his own farm the contract 
was void, and the purchaser did not do so, and 
did not carry out his contract with vendor, the 
latter is not liable to his agent for a commis- 
sion for selling his land.—Baker v. Brewer's 
Estate, Ind., 133 N. E. 397. 

19. Carriers of Goods—Joint Rates.—Car- 
riers subject to the Interstate Commerce Act 
cannot make a joint rate with an ocean car- 
rier, and the transportation within the United 
States must be treated as a separate trans- 
portation, subject to the terms of that act, 
whether a separate bill of lading was issued 
or not.—Waters v. Pfister & Vogel Leather Co., 
Wis., 186 N. W. 173. 

20. Carriers of Live Stock—Defective Cars. 
—In shipper’s action for damages to stock ship- 
ped, held, that the point of destination was 
the place for determining the difference in the 
value of the animals, in computing damages.— 
Lancaster v. Hollebeke, Tex., 235 S. W. 1113. 


21. Carriers of Passengers—Alighting.—It is 
the duty of a street car conductor, after stop- 
ping the car to enable a passenger to alight, to 
know before starting the car again, not only 
that the passenger upon whose signal the car 
was stopped is not in the act of alighting, but 
also to know that no other passenger who may 
rely upon the signal to stop is in the act of 
alighting.—Jones v. United Railroads of San 
Francisco, Cal., 202 Pac. 919. 

22. Arrest.—Where, as a result of a con- 
troversy over the price of a ticket purchased 
by a passenger, the agent of a railroad com- 
pany caused the arrest of the passenger who 
was waiting on the depot platform for the ar- 
rival of a train upon which he intended to take 
passage, and the testimony as to the acts and 
conduct of the agent, and the circumstances of 
the arrest, is conflicting, the question of 
whether, in causing the arrest, the agent was 
acting in the master’s business and within the 
scope of his employment is one for the deter- 
mination of the jury.—Wright v. Payne, Miss., 
9 So. 248. 

23. Negligence.—While it cannot be de- 
clared negligence as a matter of law for a street 
railway company to allow its cars to be crowded 
with passengers, yet if the company permits its 
cars to become so crowded that a passenger, 
while standing upon the platform of a car, re- 
ceived injuries when the car collided with an- 
other car of the defendant, the question of 
whether the over-crowding of the cars is negli- 
gence is'one of fact for the jury.—Sand Springs 
Ry. Co. v. Smith, Okla., 203 Pac. 207. 


24. Constitutional Law—Eighteenth Amend- 
ment—A law attempting to carry into effect 
the Eighteenth Amendment to the federal Con- 
stitution by a offenses and imposing 
punishment, not by definition and declaration, 




















but by incorporating therein by reference laws 
made and to be made by Congress and regula- 
tions made and to be made thereunder by fed- 
eral officers thus providing for an automatic 
change in the law to conform to new enact- 
ments of Congress and new regulations there- 
under, would be invalid; the general court hav- 
ing no authority to delegate its powers to Con- 
gress.—In re pinion of the Justices, Mass., 
133 N. E. 452. 

25.——Rates for Water.—Const. art. 12, § 23, 
providing for the regulation of public utilities 
by the Railroad Commission, though construed 
as inapplicable to municipally owned public 
utilities, does not deny the equal protection of 
the laws to corporations or persons engaged in 
operating public utilities, in violation of Const. 
U. S. amend. 14, as applied to the sale of water 
by the city of Los Angeles, in view of St. 1917, 
pp. 1694, 1695, relative to the rates to be 
charged for water, etc., as such city in furnish- 
ing water for public use is not engaged in 
such business under the same conditions per- 
taining to a private corporation or person.— 
a vy. City of Los Angeles, Cal., 202 Pac. 

26. Redistricting State—Under Const. art. 
4, § 7, providing that if the General Assembly 
shall fail or refuse to district the state for 
Senators, as required therein, it shall be the 
duty of the Governor, Secretary of State, and 
Attorney General, within 30 days after the ad- 
journment of the General Assembly, to perform 
such duty, the act if such officers in dividing 
the state into districts is a legislative act.— 
State v. Becker, Mo., 235 S. W. 1017. 


27. Montracts—Completion of Work.—Under 
@ contract to erect a coal pocket according to 
plans and specifications, subject to the approval 
of the owner’s civil engineer, the contractor, 
disregarding the engineer’s demands _ for 
changes in the plans and structure, could sub- 
stantially complete the contract, and, unless 
his deviations, if any, therefrom were willful, 
recover the contract price, less reasonable de- 
ductions for such deviations.—Young v. She- 
tucket Coal & Wood Co., Conn., 115 Atl. 672. 

28. Embargo.—For a government embargo 
on the exportation of a commodity to excuse 
nonperformance of a contract requiring such 
exportation, the embargo must be by the gov- 
ernment of the country where the contract is 
made and to be performed.—P. N. Gray & Co. 
v. Cavalliotis, U. S. D. C., 276 Fed. 565. 

29. Transmission of Money.—Where plain- 
tiff’s brother was told by express company’s 
agent that the company would deliver the sum, 
proposed to be transmitted abroad, within 3 to 

days, and, if not, would pay back the sum, 
and next day plaintiff called at the express 
company’s office and paid to it the sum for re- 
mittance this obligated the company to pay 
back the money if not delivered within 10 days, 
although nothing was said at the time of the 
actual delivery of the money by plaintiff as to 
when the remittance should be delivered.—Sli- 
Mt v. American Hxpress Co., Wis., 186 N. W. 











30. Corporations—Deed.—Under § 2799, Code 
of 1906, a corporate deed, signed in the name 
of the corporation by the president thereof, 
and attested by the secretary under the cor- 
porate seal, is entitled to be recorded when the 
acknowledgment thereof sufficiently identifies 
the official character of the corporate officer 
who executed the deed, and is in exact com- 
pliance with the form prescribed by this sec- 
tion.—Griffis v. Martin Oil Co., Miss., 90 So. 324. 

31. Infringement of Patent.—Where, pend- 
ing accounting for patent infringement, a suc- 
cessor company bought the assets and busi- 
ness of a defendant, agreeing to “assume and 
pay all debts, obligations and liabilities what- 
soever” of the selling company, and was joined 
as defendant in the infringement suit, it was 
properly made liable by the decree in that suit 
for the recoverable profits, although it deniea 
in its answer any obligation to pay the judg- 
ment recovered against its predecessor, that 
being a mere legal conclusion, and though the 
debt or liability was unliquidated, the lan- 
guage of assumption being sufficiently compre- 
hensive to include plaintiff’s claim, and though 
it paid a full consideration for the property 
transferred to it.—Philadelphia Rubber orks 
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Co. v. United States Rubber Reclaiming Works, 
U. S. D. C., 276 Fed. 613. 

32. Insolvency.—Where a corporation is 
insolvent and deeply in debt, a stockholder has 
no possible interest in the assets, such as will 
entitle him to appointment of receiver for the 
purpose of a suit; creditors alone being inter- 
sm dee. v. Adams, Evans & Co., N. Y., 191 

ee q 





33. Damages—xX-ray.—In action for assault 
and battery against defendant, who had seized 
plaintiff's wrist with such force as to dislocate 
the joint, causing permanent injuries, plain- 
tiff’s failure to have X-ray picture taken and 
to undergo a surgical operation on her wrist 
did not preclude her from recovering damages 
on theory that she failed to make reasonable 
efforts to relieve herself of her disability, where 
her physician did not advise a surgical opera- 
tion because of her nervous’ condition, and 
where there was no showing that the injuries 
would have been lessened if an X-ray examina- 
tion had been made or if she had been able to 
undergo an operation.—Malley v. Lane, Conn., 
115 Atl. 674. 


34. Diworee—Modification of Decree.—Sec- 
tion 1673, Code of 1906, which provides that 
the court may at a subsequent term change a 
decree awarding alimony “and make from time 
to time such new decrees as the case may re- 
quire, does not authorize the court to set aside 
a decree rendered at a former term and render 
another in lieu thereof, but only to change and 
modify the terms of a former decree in accord- 
ance with after-arising circumstances of the 
parties.—Williams v. Williams, Miss., 90 So. 

35. Eminent Domain—Compensation.—The 
right of the owner of a lot which faced on two 
Streets to have an entrance, including a drive- 
way across the sidewalk to the street most 
traveled, is a property right, of which he can- 
not be deprived without just compensation.— 
pawesew v. O'Donoghue Bros., U. D. G, 2 

ed. 636. 


36. Fixtures—Temporary Tenant.—There is 
a presumption that a dwelling house con- 
structed upon land by a temporary tenant or 
licensee is personal property and belongs to 
the tenant, who may remove the same but in- 
tent of the person constructing the building con- 
trols.—O’Neil v. Quilter, Tex., 236 S. W. 116. 


37. Insurance—Agreement to Appeal.—Whera 
suit against insured for injuries received from 
his automobile was defended in his name by 
insurer, a surety company, an agreement by 
the surety company to take an appeal from the 
adverse judgment therein was founded upon a 
good consideration in the terms of the policy 
and relations between the parties.—McAleenan 
¥ ee et Bonding & Insurance Co., N. 


38. Beneficiary.—The limitations on the 
designation of a beneficiary in Insurance Law, 
§ 231, subd. 2, as amended by Laws 1911, c. 198, 
include a “relative to the fourth degree of con- 
sanguinity,” and one whose grandmother was 
a sister of insured’s father was not such a rela- 
a v. Schroeder, N. Y., 191 N. Y. 

39.——-Cancellation.—Where a policy of in- 
Surance contains a provision: “This policy and 
the application therefor, a copy of which is 
hereto attached, constitute the entire contract 
between the parties. The policy contains no 
restrictions upon the occupation, residence or 
travel and shall be incontestable after one 
year from its date except for violation of any 
conditions relating to military or naval serv- 
ice in time of war’—an action to cancel such 
policy must be brought within one year from 
the date of said policy. When an action is 
brought to recover on such policy, the insur- 
ance company cannot plead as a defense fraud 
in procuring the same or the falsity of an- 
Swers contained in the application unless such 
defense is set up within one year after the 
date of the policy.—Reliance Life Ins. Co. v. 
Thayer, Okla, 203 Pac. 190. , 


40. “Good Health.”"—The words “good 
health” within a life policy generally mean the 
absence of any vice in the constitution. and of 
any disease of a serious tendency nature that 











has a direct tendency to shorten life; that is, 
the absence of a condition of health that is 
commonly regarded as a disease in contradis- 
tinction to a temporary ailment or indisposi- 
tion.— Mutual Life Ins. Co. of New York v. Hoff- 
man, Ind., 133 N. E. 405. 

41. ‘Misrepresentation. — Misrepresentation 
or concealment of the facts relative to the 
health of those whose lives are insured is 
peculiarly fatal to contracts of life insurance, 
because the companies necessarily rely upon 
the statements and acts of the insured in mak- 
ing the contract—Layton v. New York Life 








Ins. Co., Cal., 202 Pac. 958. 
42. Renewal Commissions.—Where a _ re- 
newal commission contract, made between 


plaintiff and insurance company’s agent, cov- 
ered renewal commission on all policies dated 
prior to March 10, 1902, and was not to be ef- 
fective until approved by the company, and 
was approved by it December 20, 1904, the con- 
tract did not cover renewal commission on poli- 
cies written between March 10, 1902, and De- 
cember 20, 1904. —Turner v. Northwestern Mut. 
Life Ins. Co., N. Y., 183 N. E. 435. 


43. Landlord and Tenant — Intermediate 
Lessee.—Laws 1920, c. 942, and subsequent hous- 
ing statutes, do not_ protect an intermediate 
lessee, who does not live on the property, but 
whose interest is to rent it out to subtenants. 
—Rockaway Point Co. vy. Friberg, N. Y., 191 N. 
Y. S. 447. 

44..——Option to Purchase.—Where lease for 
period of four months contained an option to 
purchase at any time during such tenancy, 
holding over did not renew the option.— 
Friederang v. Ruth Aldo Co., N. Y., 191 N. Y. 





45. Possession of Personal Property.—In 
an action by a landlord for possession, where 
the evidence was uncontradicted that the house 
was purchased in good faith for personal oc- 
cupancy and possession desired for that pur- 
pose, the landlord was entitled to possession.— 
Vollhardt v. Broughton, N. Y., 191 N. Y¥. S. 452. 


46.  Lareeny—Lien.— Though Code 1907, § 
7342, declares a person selling and removing 
property on which he has given a lien punish- 
able “as if he had stolen the same,” such crime 
is not larceny; the statute simply declaring 
that the punishment shall be the same as that 
for larceny.—Dillehay v. State, Ala., 90 So. 332. 


47. Master and Servant—Comparative Neg- 
ligence.—The plaintiff was watching the engine 
at the coal yards nights, to keep it from freez- 
ing, and while at work there, and while going 
to his work upon the tracks of the defendant, 
was within the Railway Employers’ Liability 
Act, which adopts the comparative negligence 
doctrine, and if the defendant was negligent 
the plaintiff could recover, though negligent 
himself, his damages being reduced in accord- 
ance with the comparative negligence rule.— 
Sinderson v. Payne, Minn., 186 N. W. 236. 


48. Disobedience.—In the absence of ex- 
planatory circumstances, an employee injured 
in a passageway which he was forbidden to 
enter was outside of the sphere of his duties, 
so as to defeat recovery under the Workmen’s 
Compensation w.—Jenczewski v. Aluminum 
Co. of America, N. Y., 191 N. Y. S. 392. 


49. Negligence.—The mere fact that a 
railroad train injuring an employee stepping on 
the track was running west on the east-bound 
track was not of itself evidence of negligence 
on the part of an employer.—Quigley v. Hines, 
Mo., 235 S. W. 1050. 


50.—Scope of Authority.—In an action for 
death by the negligent operation of an auto- 
mobile by one who, at the request of defendant, 
to whom the car had been loaned, was driv- 
ing him home after having accomplished a per- 
sonal object for which defendant had permitted 
him to use the car, evidence held sufficient to 
support a finding of the jury that driver was 
on defendant’s business, and acting within the 
scope of his authority, though no contract of 
hiring was proved; it being sufficient that he 
drove the car at defendant’s request.—Shea v. 
Hemming, Conn., 115 Atl. 686. 

51.——Scope of Employment.—Where an 
automoble dealer’s chauffeur, demonstrating a 
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ear for his employer, acceded to the request 
of the prospective buyer and permitted the 
buyer’s daughter to drive the car, accompanied 
by the chauffeur, on an errand for the daugh- 
ter, who lost control, the chauffeur, who then 
grabbed the wheel and steered the car upon 
the sidewalk, striking a pedestrian, was acting 
within the scope of his employment, within 
Rev. Codes, §§ 5442, 5450, so as to cnarge his 
employer with liability for the injuries.—Hoff- 
man v. Roehl, Mont., 203 Pac. 349. 

52. Warning.—Where an employer stored 
dynamite or other explosives in a shed into 
which a 12 year old employee was required to 
go, but had no duty to perform requiring him 
to touch, handle, or remove such explosive, yap 
it was not likely to cause harm to him z 





disturbed, and he had no duty bringing m 
in such proximity to it as to make it re 
ably probable that he would attempt to p h 
it on a grindstone, thinking it a tool, the em- 
ployer owed him no duty to warn him of its 
presence and of the danger therefrom, and his 
injury from attempting to polish it thinking it 
was a tool was due to his own trespassing 
misconduct.—King v. Smart, Mass., 133 N. E. 
562. 


53. Municipal Corporations—Title of Ordi- 
nance.—aA title of an ordinance “providing for 
the letting of an exclusive contract for the 
removal of manure, garbage,” etc., providing 
penalties, and repealing another ordinance, held 
sufficient, though it did not cover a provision 
making a charge to individuals hauling their 
own garbage to the city dump; the title of an 
act being sufficient if it covers the subject- 
matter.—State v. Lovelace, Wash., 203 Pac. 28. 


54. Navigable Waters—Riparian Owners.— 
The rule that the state Legislature may appro- 
priate any flowing stream to use as a public 
highway is subject to the qualification that, if 
the stream is not in fact navigable, a statute 
declaring it navigable will not make it so in 
law, as against pre-existing rights of riparian 
owners, unless they are compensated for the 
full value of rights destroyed.—People v. State 
Tax Commission, N. Y., 191 N. Y¥. S. 464. 


55, Negligence—aAttractive Nuisance.—Neg- 
ligence cannot be predicted on the failure of 
an apartment house owner to remove a barrel 
of slacked lime which was left by a contractor, 
covered with boards, in a yard on the premises 
where children are accustomed to ptay.—Fitz- 
patrick v. Rose Donahue Realty Co., Minn., 186 
N. W. 141 ° 

56. OL and Gas—Service Charge.—in an ac- 
tion to enjoin a public service corporation from 
putting into effect a service charge for gas 
meters approved by the Public Service Com- 
mission, on the ground that it amended a meter 
rental, and hence violated Transportation Cor- 
porations Law, § 66, held that without evidence 
of the identity of the two charges, the service 
charge cannot be held equivalent to a meter 
rental.—Town of North Hempstead v. Public 
Service Corp., N. Y., 191 N. Y. S. 394. 


57. Sales—Conditional Sale.—Notwithstand- 
ing Code 1907, § 3394, declaring contracts for 
the conditional sale of personal property void 
against purchasers, etc., unless in writing and 
recorded, the title of the seller under a condi- 
tional contract which was not recorded was 
valid as against a purchaser from one the 
source of whose title was not shown, and who, 
so far as appeared, did not claim title under 
or through the conditional vendee.—Gayle 
Motor Co. v. Gray-Acree Motor Co., Ala. 90 
So. 334. 

58. Innocent Purchaser.—One who sold an 
automobile to a stranger and received a forged 
check in payment therefor was not entitled to 
recover the automobile from one who pur- 
chased it from the forger in good faith for a 
valuable consideration, though such purchaser 
asked the forger, with whom he was acquainted, 
where he got the automobile and was told by 
the forger that he had forgotten the name of 
the man from whom he got it, but that he had 
the name in his grip at the hotel, and that if 
purchaser wanted him to he could go and get 
it, but was not requested to do so.—Hoham 
Aukerman-Tuesburg Motors, Ind., 133 N. EB. 507. 

59. Title-—Delivery by complainant to 
consumers of acetylene gas in tanks, under 











contracts expressly reserving title to the tanks 
and providing that complainant shall keep 
filled tanks in reserve and exchange them for 
empty tanks when returned without charge, 
except for the contents, held to effectively re- 
tain title to the tanks in ee a 
Acetylene Light Co. v. Prest-o-lite Co., U. S. 
C. C. A., 276 Fed. 537. 

60. Street Railroads—Deaf Pedestrian.— 
Where a deaf pedestrian using a street car 
track, with nothing to divert, his mind from 
a car coming at a lawful speed of 25 miles an 
hour when he stepped on the track about a 
mile ahead of the car, which was visible to 
him while he walked 450 feet to the point at 
which he was killed by its negligent speed of 
20 miles an hour, after it entered a city which 
had an ordinance limiting the speed to 10 miles 
an hour, his omission to watch for the car con- 
stituted contributory negligence, as a matter 
of law, precluding recovery for his death.— 
Fontana v Port Arthur Traction Co., Tex., 235 
Ss. W. 1098. 

61, “Equipment.”—A car control device at- 
tached to a car becomes a part of the rolling 
stock, and is within the term “equipment” in 
a contract providing payment for equipment 
used in the railroad, including “cars, etc., and 
all other rolling stock.”—Rapid Transit Subway 
Const. Co. v. Craig, N. Y., 191 N. Y. S. 383. 


62. Negligence.—In an action for injuries 
to a 4% year old girl who left her mother’s 
side while she was assisting a passenger to 
enter a street car and was struck by a car 
coming on the adjoining track, where the evi- 
dence showed that the child was in the middle 
of the track when the motorman was 50 to 
70 feet away, and that the car could have been 
stopped within 40 feet, held, that the question 
whether the motorman used proper diligence to 
stop or slacken the speed of the car was for 
the jury.—Foster v. Kansas City Rys. Co., Mo.. 
235 S. W. 1070. 

63. Waters and Water Courses—Flooding 
Land.—Defendants’ right of way across the 
former Red Lake Indian Reservation was 
granted by act of Congress, and they possess 
only those rights “clearly conferred by that 
act. The act does not relieve them from lia- 
bility for damages unnecessarily caused to 
lands adjoining the right of way, and they are 
liable to subsequent grantees of the govern- 
ment for negligently failing to provide a proper 
outlet for surface water turned from its natural 
course by their roadbed.—BKiken v. Minnesota 
& M. R. Co., Minn., 186 N. W. 226. 

64. Wills—Stock Dividend.—In determining 
the ownership of a stock dividend, as between 
a life tenant and remaindermen, the tests to 
be-applied are the source of the property paid 
out in the form of an extraordinary dividend, 
and whether there has been a distribution or 
division of the earnings, profits, or accumula- 
tions of the corporation, and the language of 
the will—aIn re Roberts’ Estate, N. Y., 191 N. 
Y. S. 527. 

65. Workmen’s Compensation Act—‘Depen- 
dents.”—The word “family,” which is not de- 
fined in Workmen’s Compensation Act, defin- 
ing “dependents” to mean members of the in- 
jured employee’s family wholly or partially de- 
pendent on him, is recognized in the common 
law of Connecticut as a word of variable and 
elastic meaning, not limited to members of a 
collective bedy of persons living in one house- 
hold under one head and domestic government, 
but the word is recognized as meaning in- 
dividuals related through descent, witnout re- 
gard to unity of residence, a meaning consis- 
tent with the remedial purposes of the statute; 
and hence a sister partially dependent upon 
deceased employee, a single man injured in his 
employment, is a member of his “family,” en- 
titled to compensation as a dependent, though 
she lived apart from him in another state.— 
— v. Aberthaw Const. Co.. Conn., 115 Atl. 
66. Proximate Cause of Injury.—Where a 
painter working on a staging was subject to 
attacks of indigestion, causing temporary un- 
consciousness, his death from a fall from the 
staging, caused by temporary unconsciousness 
due to an attack of his ailment constituted an 
“injury arising out of his employment” within 
the Workmen’s Compensation Act.—Gonier v. 
Chase Companies, Conn., 115 Atl. 677. 
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